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i. THE WEDICARE SECORDARY TAYER FTATUTE = WEAs REQUIRED?T

A Tha MSF Statute

Tha Madlcars Jedandsry Paver (HBT) sfatute alléws the Sspters
fak F;Eudll.'al'u i Heddgald Oecvices (OHA o poreos damages @galnst ady
sptity that recelwss what Padicars desns "primacy® gapaents, The
liet of sptitier who nay r.m. Liahds fndlods o penaficlscy -pl:n:-w:l_-"-:r:._
auppiter; physiolan; LEQEODEY, BEate agency o private dnsurse that
bl receswed @ primary payment., 43 CLF.F O B431.3410)0  (emphasie
sugp] Lad o The purpsse o0 Ehe MET ptetuke 18 &6 odsuce Eliat 99 ie
not poimarily sesponeibles  for p-cly:i:ml: af ‘medionl’ sxpeoses’ for
Medicare bepsficiarie=s 1§ another payar 1= available. The
-pguh'lnnn.l nt tho WEF are found at 42080 FlLIBAGIM],

Thie BTF gratuta epacifically provioeg oot Moedicare nay not
‘Meadgg payEOnT o bobalf of @ panerlolacy 1, “poymsnt fan oo e neds
Umdar g Markisen' B sofpeneelien law of piaft. .. or oodec an automahlle
br liaklllEy ihsgtarice policy o plen |(Lheluding = p=lf-insuced
plani or under ne fanlt lneurame=." 42 0.5 R139%y By 2y IAY 1421,
As s fesult, Madlesre Will léiok b2 ane ol thess desifgrated glansg or
pulicies &8 bhe “primacy® payar far all infuey dar Hiness eelatdd
nadical aEpanaad.  The MEF pEovldas That 18 Heliodre mak€d & paynent
o whivh. @ axinicy plan w8 cegponalbies  che gayment is
"sanditionmi®™ and Nedldere s entitled fo celmburcenent. 42 006G,
S13903 [kl r2)] . Additiondaily, the ptatikte prorvidds for s private

cadse of action foc double danages for failuce to provide primacy
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paymeit of appropriats eelmbaresnent. 42 0,5,0. 13585 0k) 014D,

B. TIhe Fecent MMSER Anendmants

o Dep=apter- 2, 27T, Secblon 111 of thie Hedicares; Hodicald qod
SCHIF Extenamisn Aaof (MEISA) Uas eigped aud Lt mdndates  THat
liani 11ty iraurers, [nefuding eel! fneucers, no fault issvesrn acd
workspe! Sompandsatiom ploas ldencdfy clelmants ko are spkitled bo
Mpdipars bsapfits snd then =ubmit cectaln Anfe=omatdinh th b T
concarning thoee Modicare-eligible tndividaala. Untar the
reqularory 1ingo, Chess encitied are cerned “Feaponeibils Reporeing
Entibima” |REEy. This Lnforminlon sust be pedeelded in the ™ faem obo
It Linchadlng Ceeguency] ep=csified by tle Sedtecary™ of Bmalth
and- lluman S=rvices. Sas 2 0510, I!i_lﬂﬁyl'izll {0y The ARE repocting
regquirenerks inclode the sutmi=sddon of & socls] security npumlei snd
up to Five dlsguosts podes ahilen LSsntlfy chis inory, sith tha
reparting to otoor gEELOle.  Thla Inforpatlen mey be uead by
Midicas® Lo Erasl Lreationl £or Lle Emlt of the ponmliciacy s Life.
Tha skatotory laogusge further atatas thet the informationwill aloo
b= submitted "aftez the slain i= reeolvsd thooogh & metblzsment,
judgmant, nsard, or ecther poyment (cagardleds of wbsthar or nob
thore s a ditsreinatién er admlssion &f l:L:I:lL'I.t:,eEl S w43 HEALE,
E1FSRL [l B - The MEAEA Lysdpdas atlfs fikeu & he LI:I].'.E.HE[‘.' a4 BREW
diur fall to conply witn the repertiog reqilromante, with o pagimum
Liree o[ 81,000,00 g g4y For spcl wiglakion,

Aty Medicare benpmEiciatcy sho receiven payment from & "poinocy




plan” tinclutieg o Hshilisy insar=r, weckere® conpensstion carcier,
or “gaif-insuced entity”] must reimoures Hod:icare within S0 days
From tha bennficlary's reselpt of paymant feam that primery plan
Lees; the benefiziacyfpoedsra]l Injury pEalntifl's cecelpe of s
settlement check from the primacy 'pllr'..l"d.uiurt:lunl.::l. 42 0.
1120000 42 v.iio. SLNGSHIRY R () . Rlthrugh Ln practice,
Madirare puesans :unhuu:mn-‘.'.. from Ehe beneficiary fhegt, At zan
aloa reoogar (17 feom tha primary planand {7 argane whn recslrvos
maymenl rl:ﬂ.!I'I that glan,  Gpeliding aurerieys. Fﬂl!’-ﬂl‘l wpr I“Il'!l-lll.
H. Ty BO.S:Ruds. A2 CoF.R. S4LL.PNGm)y  Tala 12k AL RS0
STIGY by L2y By lddY.  ©m fhct, 1if the beneficiary dos= not repay
Medicare Within 40 dhys from saceipt of o settlenmrt or jusgoent,
Lhs prinary  paiyee *mugt™ pelnbusss HNadloard =mmo theagh Lt jLas
aliagdy relidurisd the ghinmflciaey o ather party™ 42 C.F.R.
5_!!11.!-1[:1. Amy :lu_]-:rrni by o tackEsanac rr:!.n:m wnder o no~feault
cimgme in m :|1-:||1-u._u|:l_:r|:|1:|!nlf polioy; consbituter s pricacy plan’e
payoent c=gordless of  whether thoce han besn n dotermination of
Llsbiliitys A3 0o5.0. FL¥E8yib) (23 I-CREE Y

€. Limiced Lisn Ralief

lpot el M8 may Walvs pecowsey of conditfansd puypments
made by Medizare. Fen M C.W4E, :H.l:lLEHH-: thrdnc the  Sodial
Becycity Aob; wairver of reco¥Ery may be grunted whare 11 I:hl_:
Zlminant iz withaot foault and (2] ceorpecy would slithar dafest . the

purposes of Title IT ar wikld be agalnst pgoity and good conacimmoe.




[ i - 'HI'.I'H!J:'. n TROUVELY wunld deldeaT Tha purposes of
Title 3T zf Jf caumid b= oclabpapt tix =uff_e: firmnoial feroeihip &y
dopriving him %of iopone requirsd forordinmry aod necesssry Llving
hEpanoENcY B0 CCF.RL SA04.508. A mecovecy Would be agoinzc squilty
ahil godl domAcnlencs 1F the elalmsnt (11 changed hls position for the
worss pr mebinguishsd & salusbls pight becauss =F rellancs upLn &
ootice that g pAyments wWould = madm &F Sacwiiie of Lle avespiymait
tepeify ar [3) wan liwing in = sepacats housshald foom the overcpatd
parasnn At Ehe tine of tha gverpayment and did opt peEoelws. the
frti £ Vi E Fd. st Ee0d . E5D91E] . The olaéiment®s “Financial
circimebangen are fol material s @ Cladipe =0 agoinat sguity. and
guod copacience.*  1d. at !'ll.llll.ﬁtllllhl.

B. ﬂu.. im umuua- Casgs?

In the past; attornays hanmdling matomobils injurcy ceses have
gqmrauﬁl b aware of Modicara's intarest and of peoaamary sbt=po
b tehkd Hate  Che sblantts Lhtersat le profecton ragardinc. past
pedics] oxpenase pald by Meditere. Howewar. thees L mach dsbats
mbtvut whether the PASER, which will pe Cully efTsgtlve dandary 1.
.".'_IH.!I aftier & gradusl rellpet of ite warioos previmizns, Teguites
Madicars seb-azides [HERa) foar faturs nedics) pensfite. Ths TEIY
veema of ©ha FEP etacure provide thay pedicare  paymenzs nze
gecondary when paymant hes boon mess wder an sdtomebili 1lability
Ineurance p=licy and Chis: weoll Gppedr ©o enciompass fucuce madioal

paymecta. liowmver, Medicare Sel Asides [WEAwl Por futurs modlcal




cupenaaa-fove ylways bepn tecned “worker compen=atoon-MEse  (WCHSA Y
undar the regolatory seheme and raqulesd &y Hedicare ondy dn che
WO FWal  Companzation oonteic. The MHESA ooly ohangoo reporcing
foruiconenbe and dosE not eddcess HSAR, Mhiéh ape Cully addkessac
in gbther pacts of tle cegulatory [ramewarh Lhal ape sp=sulllo to the
worker compe=rsation content. The l=sue =f HE&e i the sutomckils
LLliuLi_tg.r codfitaxt 4= in need of forthsr clatification by CMY.

Tha esnfusion and abiecc foar creacod by tha MER fapus o
ppparent Feon 4 revled, of lagal dpdestry publloafleons. & rFagenkt
acticle dn s défanse mibliodtion tabed Ehe paaitlcn, slthout
comrlction, that MEks are reqoiredi’

Thers hod besn much speculation aboat the
l.'.:l.Ell.'-"lJI.'q'.!.I' deption 117 epssates JNip Whsthsr ol
aut partieq to a elaimare copplyiog with (98's
mxinting H5P ‘paliciem. &6 edsnple of  EHLA
wopld bé a setblamant of & oclaim withoot The
appropriate po=paration of a4 Hedicace s=c-anrde
AErANGENHTE . This HWodicars Becondary Faysr
sbabute L8 clear in stating that the parties to
A AL lefmialf muel Toke Medicapets IREerest Inno
conaideration kh=n resolving m clsim. FEodlcy
pemzcands diobets Gha: WOMSA= For sett]lsmsics
sisnt IR partlcialar critésia be submitbod Eo 20
for approval. The Secticn 111 reporting data
Will tltmlhlﬂ Hadlears o L3antlfy indbandes 10
whicl theae progedures are pot follosed,  CAny
pett lament EBnkered . dnte owlth o & Medlizacs
banaficiary is-a reposzande cvenc-undsr 3ecotian
111, 4if 4t rel=sspes the primacy peysr Erap
wwiddEca’l 11;h.1.£1'1::.. and gxcoads CHE"s law dollar
reporting threahnld, @ CHO woold nimply pead to
ctnmi=rsferanon tha Tlet of HI‘* Siodnpried Whios
pattleorants exceoded §25, 000, as ceported
ander Tagbien 117, &nd cdebardins whaiher &
WOMER wan  mubmitted to M2 for approval to
und.rr_:uta.n-u I_hLl..-h partien ars _:LIJ. cimgid Daice with
lte wilioian and which ars oot
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Crehdadquentlys It 1o lUrperative That parclas
mnzure that they are well yarsed wich CHE: Tules
and,  cegalabicn mutEoudding condivlane]
s=vmant andMadlcare sei-gaide arrumgrrents to
avold poteantisl s=ttlspent dis=poteme.

TThe Mesl Chapter L Medlcare Coppllapoe, ¥
Iop the Oefanee, Juis F00F-
& macenf ALAT pubilication yafemently argogs, with ng scpport,
that MBRs sre met Tedmiceds
It b= cane to aor atbention that some dafongs
Firms and |nsaranoe providern are bow claising
Ehat LMY pequirsa Mik= i li=sbility cazes
purmuant to SEckipn 111 feppariting fagqulEansnta
ipctuded in the Médicare, Medicaild & SCHIE Rct
of 3007 (HMSER); Publloc Law bo. 116-173;  This
in fales. Sectlen 111 cefitalna  rdporting
ceqid cemente for reppanalbla Feperting amcltlas
fi} (RREs} anbliy,  S=ctisn 111 doss oot immect
zr change the mageirmestn for plalnEllfe
STTLETAYE-
Saa, ALY prliEsss, atbachod Gerator ao BExRibic -1,
E. [HE Enforoensnt and Res Judicata
Heidlodrs hea sxnibited 1te wlllingoass to porsue attcroeys co
cecovetr condltiznal pHyments  dnd QEeET care (UEL Da Takan 1n
cepponen fo CHY sooregpendenes,  In U5, &, HASESi@s iﬂl'.l;i' WL AR1%31
W WV, FHIR) . mn attorney setoied w client'e indurcy casm for
818, 00000, HWadldafn calculated that st vne owed 210,253, 58 ot dE
Thel gettlanent (oalecualebsd DY pobcracting procursnsnt costs from the
el Mst® lement a6 gt forth 46 07 CoFCR, €411 ds) (23] mnd ssnt
Ll ultb:;:uy' 4 IpCrar bo thiln &ffaéct. The HMI-IeCtar I!;:I'I:I..'.llﬂ L
attornsy ol tha sEmiriabratlve decislpon aud of appsal rlgats Trom
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this decisiesn,. 'Ho u;:-pnul or oth=r atbion wid TaEEal LI PaARDSN0E To
the Iefttor, . The [LLE. ¥, Earcis coort m8ld thok the attorney €as
brrsed feon, relltipating tha ipgie bedocse the 44 adEinietintive
detscninmtiof wae Clnk]-

Sadicnid is 8 foopmally funded, =tace adninistaced peopzEan and
Lhull, TagonwEy Of Hodicoid paymante L8 governed by Foate: lew ®ithin
the sdnllngs of Dedeis) parsmetaro.. Brkangsg Oeperensct of dealth
i Bumnn S=rvices v, Anlbern, 597 0.8 388 9% (F0040%  The abows
H] weipss len oF Iﬁn:d].l:u.re Ls bt applicebles Lo Madl celo.

In Ablbgen v Arknesss Depk, of Mealth s Hupen Sepeices, 176
B.fr. 1782 rodEy; the Imited States Suprems Cedft held thet an
Ackensas sTatucs acbomacically fmpoaing o u'led].n:_:ll:l 1ien -on the
entire mpeont of Lhe torc aattlanent procaeds Wwar nobt aopthocized by
fodecal Medliooid lav. The Ahlbecn sour:s furthec hild that tho anti-
Limn prowision of Eodecsl Medizaid 1w pre-enpbad & bEhdrdiss
precluded the Arkansss estdtobed ehconbrangs of atCachnant of
proeweds relataf to damyges sthee thas nedical coatw, Do ARIESER,
o plainclfl An 3 tort action soefatoed g =eyere injuorys inclodbing
brmin mneps, &9 Thi Ted]lT of & COr OCCloEnt. Th= Anlbomn
pipintiff becanr sllglble for Wedliald and Medicaid pald medicdal
providecs 315,845,300 6n hed  behulr, Tha coue agaylust ‘the
torcEonsor later mettled for 2550, 000,00, siich was not &llodsbed

butduen categqorie= of demages. The Ackansdd Medizeli-Agamcy Baoit




to apxect n lien mgoinat the esttlemsnl poocesds Toz tlhe bl anciEnt
LE Rad pald.

The Bhibarn platnbier filad a deniarateory iodgment askEisn in
Federal court sesling & dSaciaration that the State's Medicaid liee
wiolstmd Taclaral 2dw Inecfas & 166 satiefactlan, swould Pemulrs
deplation of coppenaeiicn for Fes othar Injuklen other than paet
oedicsl sRp=Tued The parties wtipulated that Che polilsment
anocunted co approximatsly-T/é aof the reagomnnle vmlpe of &Shlboro!s
eliin and thie AOHT wabld Be actitisd to orly tha ‘portion of the
gl blnipinit (F2LE . H45.30 ® 1B = “FIE,BEL.A4T] thac corstitutaed
meimhucastwnl for meclics]l peynepts made,  The Supiems Caurt hald
Ehnt “ron medbosd rElt.q.._ much ar poin amd noffacing, sar nos medlenl
38t and therefore not subi=ot 1:|:|_ n EnSrogation 1ien.* Fu:!:l:r:-:_linl;l'_l.'.
Eha DDHE would be oobitled bo 5!-_35-.591_.”. the parkign =E the
Anitlenent that oonsticobed raimburscmanc for modionl paymonko.

This Bilbory esse hah adlgolficant oplicatlons Iar &ny Foturos
aeth lenefit lavclving & Madissid Llen.  I2 Lk Randated Fhat Mafdidsid
be pur ‘b notices of any clain and ‘Chat agiiltable prlnelpleas w@ill
spply so the lisn, Gem, Epith =, Alshsom Medicaid Boencw, 481
HozTd B (Alay Civ. Apps. 1984) (the court neio that federal Ecatobe
doss  [oF regulrs oF wvEn  Eupges=t 100% tacoyary and whethes
*wultdfle prinoiples ¥ applisd to deternina pMedicaild*n zighc of
tecovesy mpd wuch waulE dpend G bhe' Eact= of the dach cana”y’,

Domoisitbateore bogdest that  Che  LEGld@ait -ﬁH Madlaald &@ 4




indizspansibim- pacty and contings thn abbaralss poblfy Moedloaid that
wol wlll be azking the court to perZorm asn AHLESEY odlcalation.
Sncd ENE Judge has bean made fxlly awarce that Madicaid id on notice,
youg mphulo 39k phe Judgs B0 msto the redsonokle value of the glatim
ond debarnlis Eha paccEnrags the Heglcaid llan represants toward Che
cocal wvalu=. Onee thie hae Bean GsTarnined, Madlcald pool accapt
gnly tbe portico of the s=tblepent that rapregenla Lhe PrapsrT o]
aalge of The llen townrds the toatal s=ttl=pmpk,
ITI. HOSPITAL LIENA

The hespilal Blen sbdbune, et forth &t Ala. Cods § 35-11-3T0
LTS oprovidesd

fipy parsen, firm, Aospical  authozity ox
sorpecation opscalding & héspical In Chis Wrech
ghall fave & llen far &2 reapcnable chargas
for hoaglta] cure, frastasat and maintansnca of
an Apjured person  sbd oontonsd sach hozgitmd
Michin Soe week after cecelwing. sl fnjusies,
igpon any ond el sotions; oldlne; ceaniesgialme
andd demanda Acebulng. La bha peugon to whon such
chare, cbresatn=nt o omalnt=pance das s furnished,
ar - asSstulng te the lagal 'I'ljiill*ﬁﬂrl'l'-ll:i'"ﬁ'ﬂ' of
guch - pEraon, and.  ugman alls  judkmentse
aettimpankts and s=tklament sycwesapts s@nteoand
inge By viftue thoraof an account of dinjuriss
giwing o By [ | notionm,. dlmime,
countarcleing, deminds, judaeants, sottlenents
or apttlapent agreemente mnd which neoesaitatod
mach frevpibal oubm, subleor, Bdlenar, B0 dny
artermey” s Lisn ™ | Enphamisadded.]

1n = w. Rl
Bussircra Ins. oo .ﬂ'ﬂ'.‘ll! WL 1018004 (Rla, 00|, th= Alabama Baprer=

Cowrfl bemmad &0 opinion Ehat sdtaoeivelly discosses the Alstoms
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ptatuzocy achemm cEgatiing. hespltal llems,. On Boapd of Trugkaes,
l'piu.].rl.l:iEE whz meivepmly dnfusad Lh A4F EOtoRehNlle accldent zng
ting@rad in & hompital for approximately ‘one mosith belore dyisg.
The plalnotifs Fllsd 3 parsconal injucy actidn before death atel Lhee
lates hiln aptats anendes the commlaint Lo add = wroootul death
actiom.

The parties bo Ehe lawenll  lHTer I?Iﬂl'li-'.'-! Lg EeCrls Che
plaintiff's clain for the nom of 9950, 000,00, with Lho plaink L 0T and
lile counaed baing fljpnd:ihlt Eor paypent of hoppital Ilisds
mxrmsd I a BA5E, B0 Bl . Tha partias’ alss sgresd to dimmi=s with
prefudice the perzrnal lojesy wotlen and to allew the cade Lo be
diemiesed with prajofics with the complalnt only stating & clainm fof
wroaogfol death, Goce the boppitaln learnad af the soabtiemant, Chay
spught Lo Lntarfene 16 'the undezlying sction to prawvenl JQismisaal
of the injory olaim. This wao dooled.

Thee A Lakani Bunrema - Coors odted Al Code §35-11-372 (19951 =nd
beld thet Ehs diamiedal Gith pes{tdics of ths persanal lnjurﬁ =latm
was plart nf the ssttlenest ad this did oet Lepsir the llen. The
Boacd of Troptees coott stated ae follows:

Thiigy: under FAS-11-37F, @nos  oha
hoapltai tiea pecfected ibs lien, no
pattlapmnt Lo #aliid agalnet Chat Ilam
anizgs chat bpspital consenks to the
Aottt lamenk. The' ®statits TUEThar
jreavidias Tha hasplbEal with & canoe

af acbion LE Ltes lfen 3 ln fact.
impa ] Pedd,




The-warioss daféndants to the subsegiont solt broaght By Ehe
fivdpitale Lpicluded the {nstdanos Deggany for the tortfesesrc aod
plalntifEf e foummel, vho vere spbdiect Lo 11ability by the Egard o
TINPTEAEE derlsion,

The Board o Trastaes court alss reviewsd the aotudal Lisne
Fima by the fempltals and foond Sfat they did oot copply with the
giplicit terme  of the STALUTe @nd Chua wecs dac ‘porcfecred, ¥
Hpwawnr, Decnuge ths defondante to the adtion had astual motice of
cha Blunm, the' Foard of Trustees court belsf thsb acbasl perlaotien
il it Pl red bnd that ths 1ien gas sbill wvalid.

The Bompd of Trunbesy dacision phas wide-ronging loplication.
Prior to thi= dacinion, the copnen wledan was Chat o persanal tnjury
suit zheuld pe filed if mumanly puspibie Dafore death. ‘Epaarer,
Baped opon the docision in Eoppd of Trogress, chis gan creace & bugae
Tlam, «&hick would not ochecise exisz: The joard of Trusbésg court
smibararpd that uhder Ala. Code $6-5—4L002F (L9751, ... a0 Nedpital
limip ibdas nor atftash to tha procesds of 8 wrongful  death
setblmnent, ™ Thus, LUF the prly 2laie Brooghe in an onderlying
astion A8 a claim for weorgful dedch, & hospital Would not have s
lien. moo the-peoeopal spiucy scbico if CLlely The parties fo the
achlon &ra wnoble bta e=cape the llen; ne sabtes whal &QTiGnD Thay
Eakip, wwan JF the hospite]l lien has not been pecfected.

Tr Uplv of Soikh hlabama lonoitels ¥, Scherta, ZO0T WL IZ45010

fAla. v, hpip. Dat- B, FROO), the Court of Civil App=aln reversod o

12




desinion Frem Hn_ahl]l coanty Clrruit Coort reducing I:I;ia amoant &af &
hoepitml Li=a: 16 BlackRop. d persanal injury onos wos settled aod
pont=settlement the pladntifr and Bk fo@pltal litigassd in the
trial ehoart ragarding the amont of the hiepltal 1ieb- The zreolal
Luyaa wam datermining whether the charges wers regmajiabls bap=d dpon
Lhe langueg= in The hogpltai lion rtatute allowing & lieo “for all
r=aagnabile chargss,” ALy, Gods §FA8-11-370 §18T2),. The plainbiff
preaentad evidence: in the tolal edurt that The heaplbal canbimely
apcaptad Less than Eull payment from thicd pictiss;, iocluding Bloo
S, Madliraka and Medicald and thie trial fudge sedosad the amount
f Eks Ilen. The hasplral presgnied Witness=es at the tridl ooutt
hemring uh.:- tedbifled That the cshargas swre l'll'mﬂhj.i:- Th=
Llackeon court Sound therm wew o evidangs that the charges wern ot
reggonable and thoo the ho=plteal wes entinled o che Cull smount of

thi -1iarn, pacitha tarme of the =takute.




