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L THE MOBILE RIVER EXPLOSION - APRIL 24, 2013

On the calm everirg of Aprl 24, 2013, employees of Compary & wens
conducting tank cleaning oparalions on twa 400 1004 lonwg tank harges canad by
Company B. The barges previausly held liquid nalurs gaseens, & st distillste of
cruda oil, The barges were lilied wiah vapors and ges Teeng was conducted by
placing mechanical Bowers ovel opén carpe haiches 1o tce the flemmabie
Wagors med ihe atmosphers. . Soon altes the biowers wame sianed, & hose bioke
and the {ans wera nened o, The wapors 1ell and Eccumulaled around the barges
and on the water's surface. Company © had pushed the barges om Lousiana
and was meide up 1 the barges on ihe rivar side. Justwien e Howars bad been
shut oif @ push Boal owned by Compary D came alngsdcde the basges
unannouncad, mn he area where the Yepars had accumiipied.  Flemmehle
WEDOrE wede draan inlo the engnes of Pushboat D, causing & seres of explosions.




Langshoreman Smiih was employed by Company A wihich comracted with
Barge Company B 1o gas lree he Barpes. Smith was el by & teeball while an the

deck af ane ol the barges, he jumped Do the waes /o extinguish the fares but
wes biadly burned. Deckhand Jones wods for Company D, ha & hit by the firebal
near tee engine room of Wessel Do Finaly, radio repainmas Tayior had been hired
o repar the redos of Pashiboatl O, he 15 hil by Rames on M2 shone soon &ftes
dizambarking tom O

The refapve posibans of tha three vesseds (s ahown Dely;

Wial are the remadies avadable o the teae injured men agen= the
VRIOUS parties? Wihat las will apnly?



I ¥THALTER CRANE ACCIDENT - JUMNE 25, 2014

Longshoreman Willlams wodks for a shipyard nesd 10 a body of walsr.
Wiliams i operaiing & crane with a 300 feot baom that & lifeng 4 250 oo Do
mediile of & siep. Blong with another crane.. Dne ciang moves lasier than the
amat. causing Willlems' crane to tip  fonward.  Massive 18000 pound
counEaaights an the rear of ‘Wikams crene s unsecured and they shos
Foawerd, Siriking the cab. Williema 5 epecied from the cab and 9 calastrophically
injured. WWinat arethe ramedies availables 1o WIHSMS GGaiNat the AaLUE peamies,
inchiding e crame menufEciuler? What Taw asdl spphy?




L. Injuries (o & Stevedors
A, Claim of & Stevedore Agaiist a Third Party - 933{a)

The Lomgshare and Harbor Warker Compensgtion A2 is & federsl warker's
COMMpEREAn0n stakne which awards benelits © persans ingured while helping
build lesge ships on ar nesd ederal novigabis waiers, See Siewarl v, Duiia Consi.
Cpo.. 5843 U5, 481, 125 5.Cr 111K, 1123, 160 | Fad 2d 953 [2005) (LHWCA
“provides scheduled compensation to Eand-based mandime workers™).  dorfolk
Shipbailding & Deyvdack Corp, v Gamris, 532 LS. B11, B18, 121 5.C1. 1827, 150
LEd3d 34 (2001} [LHWCA “provides nonseaman mantime workers .. wiih no-
fru workers” compenssion elisms); 33 US.C. § 903 (‘compensabion shal be
payable under this chapter n respect of disabay or death of an employes, bt
anly if the diabiy or death s frgm & injuny ocouming uan the nevgabie
wigiers of the Unded Sasies (ncluding any sdjoinirg mer, whart, dry dock, termsnal,
building way, marine railway, or oiher adjomng ares cusiomarky usad by gn
emgloyer i keading, unloading, regairing dismanting, o bullding & vessel).™),

LHWCA provides that a person wha recelves LHWEA benelits cannot swe
his empliver for damages refaied 10 his on-theob njury. See 33 L5 C. 5 905 &)
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{"[ijne kabllity of an efmglayer prescribed in section 904 of this tile shall be
euchusive and in place of &k oifier labiley of such emalayer 10 e employes )
&7 B 933 {iine right 1o compersation or beswefis under this d‘ﬂﬁ;:fﬂhﬂl be the
eclisaive remedy i onsmaiopes whan b s njured . by the neghgence of Wiong
af any alfer persan o persons in the same emgioy. Provded, mat thes giovision
shall mak afect the lledlliy of & person mhes than an offcer or employes o the
emglayer,.  As with most workes's comgensanon statues, he guarpmes of
benelits from the employer under LEWE S replaces the pessibiiy of recetsng from

the employer damegas Lndar state law;

Although an injured employes who recases LHWCA benafits cannat 5ue his
employer for damages related o his injury, LHWCA funher geovdes that the
emgioyes can stll sue d third panty that contribited to b injury, 33 L5205 033
(taled “Compensation fae inunes whese thind persons are ke,

H o thad pamy 1S a maEnneme eatny of “wassed” s that team s sefined by
LEWCA, then LHWCA provides that ihe emayea may bring a third parly cause
af action agamst the vessel based on negligence. In Such 8 case, “the Smpioges
shail not be llakile to the waggel for such damages deecthy of indrecily®, 33 U5 C.
905k} The gerssal maritinms Saw will apply 1o this claim, 11, on the cthers hand, the
therd praty detendant 15 a *non-rearieme” enly, state substantive law govems the
clasms, Ruth v, A Q. Smith Carp. . 416 F.Swop. 2d BE4 (M.D. Ohio 2008).

B, Injuries o a Stevedore Caused by the Vessed

In 33 USC 5 B0G(h), Congress explicitly reserved 10 mjured bngshoremen
he comman law riphil 1o sue under the general manune ey for the peglipence af
the vegsed,

Sactipn 050 provides as follows:

i the event of Injury 104 person covessd umder this Aot
ceused by the megligence of & wessel, then such persan,
Of BWonE afmersse entibed o recover dameges by
reasan thersal, may Biino an acion agatnst sueh vesse
az a thimd-party ;m aeoordance with the proviskons of
Saction 933 of tis Acl [31 USC & 833), and the employes
shall not be labke io the vessed lor such damages directly
o indirectly and any agresmsanis of wWarenties o tha
contreny shall be void. If such person was employed by
ihe vessel (o provide stesedoring Senvices, Ao such
action shall be permited if the Injury wis coused by the

negligence ol peeons enpaged i providng sevadoring



serviced 10 (he vassel if such person was employed ©
provicle shapbullding, repesmg, or reaking sevices and
guch person’'s eMpliyves was the pwner, ownes oo hac
vine, Bgant, aperatof, of charierer of the vesseal, no such
action shall be permited, inshok oo i pam or direcily o
mireclly, sgens] he injured person's employer jn any
capacsy. Indluding &s the vessel's owned, aaner oo hac
Wice, Bgent, opersior, of charster) of Bgainst the
emgloyeas of the employar. The ity of me vegsel
under this subssciion shall not be based upon the
wranty of seawonhiness or a breach thereal a2 the tame
i wgury gecurred.  The remedy provaded nothis
sumesalian shell be exclusive of 88 other remadies
against the vessel excepl remedies svalable wder this
AT

b Scinda Sieam Mey. Co. LE W, De Lod Sanios, 101 5. Ot 1614 [1981), the
Unsed States Supieme Counl ogefinealed how couns deling “negligence af the
weggel ® and explicily nowed that *_conlrBet povsion, poaitive ey, aF custom.."
are relevant o the Ingunes. The Sciha court aso nided theee pensral duties
awad fy e vessel 1o the siavedone.

The frsl, which coats have cone 1o call the “menover disy.” relaies o the
conditon of the ship upan the commencement of stevedonng cperations, The
secoid daty, appicanle oaca srevedonng operalions have beguen, provides that a
Shap CWTIET MAST BxErciSe neasonahie care o prevent Injunes o longshoramean &
aregs that ramain under the *peise controd of the vessel,” The thed duty, called
the “duly 10 idervene” conterns the vessels ooligations with fegand o caigs
aperations undes the printipal contral of the mdependent stevedare,

As tha Sechon 805(h) standrrd of care = genersted partsy o general
rrascime Ew, the damages acquiraile ender Section 305(6) Inciide such damages
thal Bre noomely recovedable wader genersd reanbme law.  The sievenoe's
recovery i nol denimished by the concurrent neghgence of the emplayes, although
the sievediore’s own compaatve negligence will diminish the iecovery, Edmands
v. Compagnie Genersl Transatiante, 99 5.0t 2753 (1070} These carmages
inciude: medical and renahililabon expenses, 089S N Wake eaming capacity, loss
of tamily and personal services, pan and sufenng, psychologacal and enotional
njuries, lass of enpoiyment ol like, permansnt tsabdity and distiprement, loss af
soclety 1o dependents, anid pregidment inferest. Wrongiul death clems may also
e brodght Dy 8 kengshareman’s benefcianes against 8 vessal under Section
305(b). Puniive demages are allwed i appropsate.




V. Seaman's Remedies

A seaman wha suflers sjury of death n the service of & shep hes thres
irngartant remedies against his employer; (1) maenancs and cufe) (2) & cause
o Bction for unseawarthiness af the wessel and (3] a ceuse of acbon oo
unzeawarihiness under the Jones Act, 46 U.S5.C. § 686. All twee iemedies ane
urilgue 1o saamen, no atser worker in o sackety Can nveke such powerlul relisf
in the event of an indusinal accident.

1n Chadedris, Inc. v. Latsis, 115 5.0 2E72 (1005] the Coudt sel out & spesciic
and suscinct 1251 of seamen S1Eils:

Fial as we amghadized in Wilsndear, "an emgiopes’s
dules must confribute 1 the juntion of a vessel of 1o
the Bocompishiment of 18 migson.  Second, ., &
SEAMANA mus! hawe -a conmection W 4 vessel m
favigaton {or to an identifiabe group of soch vessals)
thai 15 substantal in Erms of bobh s durakon &nd
name.

115 5.Ce at 1190,
A The Jones Bel

Congress enacted the Janes Aot i 13200 In refavent pas, the Jonss Act
provides:
Any searman whi shedl suiter perscral injuy nthe
course of is emplywment my, a1 ks slecion, maniamn
an action for damages af |e, i the righd of Tial by
iy, and in such actoan &l states of the Unied Saes
madifying of extending the common law nght or remady
n cases of personal jury 10 rallway emplyess shal

appty...
48 UL5.C 6EF

The tenm vessel has been corsirued hroadly 1o mchide evary descnplion of
watercridt or other arshoial comrivance wied, of cagable of being used, 65 & means
af ransponaton on water. L LLS.C. § 3. There are ihiee comman atiribaies of
nar-vizssels; including: 1) the stucture s grimarily a platform, 2) the stnictre (s
maared of secuwrad, and 3) any Fansporiatan lunckon s merely incidenta o the
plattonm’s pramany purpose. Daniel v. Ergan, e, 8092 F. 2d 403, 407 (8" Ci. 1990).




The stendard of care = & Jones Act case s “negligence.” which is propsily
dehned as lollws:

Meghpence i the febure 10 exerciss the degree of cae
wihezh-an oridsiary prugent person woukl use unber the
gircumsiances in discharging the duly that he awes o
ihase wha work on B vessel  The ship owner has a
comtinung Suty 10 provide a reasonably safe. place w
wixk and 10 use ordinasy cars to maintain the vessel in
a reasanably sate conditian.

Clements v, Thotin Transp,, c.. 405 F. Supp. 163, 165 (M.D. Za. 1980).

Thez:standand of cane reflects the Sasic duly of the ship ownerfemployer: the
duly o provide he seamen wih @ safe place o work. This duly recuires
reasanable care undes the clrcumazances. Oher v, Pearod Deding, 654 F_ 2d. 68
{5t Cir. - 1982).

The steadard of causakon in & Jones Act case |5 ulegue. The plantil may
recoves iF undes the facts, the reglipence af the defendant played any gart, aven
the slightest. in prodecing the mjury or death for which famages are saught. Thus,
the burden an the pEainiif 1o prove egusation & “very slight.” of Sleathel weighl.” As
a prattcel maiter, fhes means that a “jury s entified o make garmissibie inferences
fromm unexploned avents.” Madin . John W, Sions Od Digir., B18 F. 20 547, 549
{5t Cir. 1987},

B. Unseaworthiness

in oediei b 21l & cause af action lor ursepsonhness a planill must allegs
his injury was caused by a delecte condiion of e ship, &5 equipment o
appunenancas, Megligence (8 pot a facter and the ungessonhiness emedy (5
afien refeaed 10 B2 smct labdity, The warmanly extends o tha hull of a ship, the
ahwg's carpo hendling machinery, hand poés aboard ihe ship, opes and teckle,
and &ll kinds of equipmend eiher befangng 1o the ship & aught aboad by
sievedores. It akso inclutes the ship's siores - provsons of Taod, waser, fumiire,
apperad - on board for the crew's consumpiaon of wse, as well 23 he matenal n
whach ships' stores ate wiapped. Cargo msslf is nol when the wamanty, bul the
method of caige Sworags and the cargo conlainess and packeging  Ge
covered. Membess of the crews of 8 veszel are also wamanied &S5 seawodtivy, and
ihase may e lighidy for crew assadlls, bruealay, neglipent orders. o for utlcing
an wnderstatied o iFreoed crew. A ship may also be unsesswohy iF 0 lacks
cenian bypes of equipment or I it conducts opesabans in overy rough seas. The



=sue af whather a veasel (= unseaworthy 15 & guessan of fact to be decided ana
case-y-CESE hasis, CRuSENon MBgues phoximals casse.

C. Mednfenance and Cure

The mamienance and cure oblgaton s analient. Mamenanoe s the right of
a seaman b2 food and lndgng 4 he falls d o becomes njured while in e sandce
aof the ship Cure is the right @ necessary medeal services. Both axiend o the
OO O AL PECOEry

V. The Limitation of Liability Act - 48 USC § 181, &t se4q.

The Lirmsation Aot crestes & procedurs whedehy the ship oaners [ty fog
cedlain claims may be limited w the value of the mtesest of such owner in such
vessel 4B USC 6163, Couns sppy & fwo-Siep analysss o deternine whethier a
wvesnel pamer B entided w limic g Akl Firs:, the cout deterrmnas the ast of
neglipance which caused e cesuslly. Secaord, the cowt delemines whather the
Shep ownar had keowedge of privity of these acts. The burden of shaweng the
mital acts of neghsence resie with the claimant  Hesculss Carrigss, Ing v Fla.
Dept. of Transg 766 F.2d 1558 1663-64 (11" Cir, 1885) Once the negégent mot
& established, me burnden = on the ship oweer o show his lack of privity oo
krowtedge. Corgell v, Phipps, 317 U5, 406 (1843, The cown hessndg & lmistion
pelin e exoneralion ar imiacon will deteamine whether exoreraton will ke
qranied, the value of the vamous clalms and I imitacicn is gramed, how the fund
will b dismibuted,

Wl Conclusisn

Thes is @ complex ares of the e whers the mght of rRoovery and he amdoeut
will depsnd on the applicable lew. These are mulbple mbestwining legal pncgles
wili often confkcting fault and damagss prncipies, Be cedain of the undenying
ke thiat &5 applicakis.



