A, FHow Case lLaw Developoants

= 1 ‘Rbnotmal’  Hed Faith aed tha ‘Brsach of Contracet
Tmigui rerma b

There 13 no scatutory bad Felth caipse af actlon in Alabama,
gl lke many obher jucisdictiona, A oplgnifloant csounl cRRs . Law
davelapmant Lg gat farth.in Stakte Faem . Slade 747 Boc2d 263 |Ala.
19%%) whersin the Alabens Suprems Court heald Ehat sven in 8 case of
Tabnarmal™ Dad Caith, the PJ--'I'H'IT-J Ff noat ahow That the' insorer
breached the contract when it sefussad to pay the in=pred'= claim.
in Bhite », Stmbe Papme 953 Se.0d M40 (Ala. 200Gy, The Alalars

.3|.1pn11p| Colrt piocvided s corpreherdive discosaiom of the. skatoen of
the Jlaw of bad faith and the impact of the fleds deciniom

Thiz Court In bwe cecent coa=s hos- provided
ceeprehand {ve dioousaione ol bhe carl of Bad-
faith, fotilura o pay am indurance claim. 30

lopess®  Fepeflt Assfn o, Grissedd; F3
Bo B BED IR1la, I9%0F, we statedi

Uikational Sesnrity . Fire § Crzmalty Do, B
Boweay L7 Snada 1710 (Alns LIEEZ1GT1 ==t out
lhﬁi_l PRI iTaNEnTE CoF & plainCiflf ©e prove 3
bad-faith failure to payt

misay o an insyranca conbtrsct betwwen  the
parkis= and ® braach theces® by the delendask;
Primd AN Intenblgnal- refusal  to poy Eha
inpured's ‘olains o

=liah the dbeesngd of dny Yeassncbly leglttmata
or sarpuable resscn for that  re=fosel {the
sbpsnece of & debabsble reasan):

=i{dy khie insurer's actual knowledpe @f the
eghaepocs of sy leglitingts argusbhle cedsan .o
refuse o pay tha olainp.®

417 =p.dd st 183, Reguirerenen (ad throogh
FE1] I:'I"-'I.rIl;iﬁl'HTlT- ERd "nermal’ oRse, Roaguironant
|@) cepcesents. the “sboorpal® gaz=c

“The cule £0 'ebndemal” casen dlepansed with
tha predicito of & praverdict ML [jodqnent as
i matter of lew] for the siminviff @ Lhé
gontroot elaliv Lf the idodres Bad rechiessaly
oz tntentiaoally Fadied to propec Iy
Lpveabigala 4 2lalsm oF to subiject the results
of 1ts icyastigation (2] a coanlbive
eralystion, . Blackbern v, Fidelikr § Depogit
to. af Maryland, 687 fo.dd 661 (Rla, T¥A5)




Thomas v. Frincipel Fipaocial Grewus, 266 So,dd
135 [Alas 1590] . A dafendant”s knowledge ar
rocklo=s disregard of the fac1 Ehat it hed no
legitinat= o redpbhable haais [$F Odenyirg a
claim . may ba Llnferzed:. apd mgu.l:_ud Et @ao
inpocer wWhan it hax pshown @ cacEless
imdi[lersnce 4 Faots op progt wdbnitctod by
thi ilnoored. Solf Atlantie Lefe Inm,. Co. v
Earmea; £0% So.dg 9Le, 934 (Ala. 2%01).

*“p3p a plaiptiff hae e mebhoda By which o
entabllisy & had-falth . gafisal bto pay o
lesurence . claint he o sbe ool prave bhe
Fhgul ramanl AAfaUEdEY To 4Btaklish o 'moemalf
casa,  or p, Falling that, can PEave that sh=
ingurer'e failnr= to investigate ab the tima
of the rolxin prosantgtion prooodurs  was
intentiopelly af ceckispdly: onassine,”

T4 B ¥d at 4% {footnobe omitted).

In SLate Pars Flie 4 Oskualrty &0, 0 Slade;
4T Soodd Z9) (Rid. 19397, = alabormted -on
Ehe pule im Ehe Tabnormal™ coast

" lH|e reqect the §lades”™ ssguaent Lhsl ip Lhe
mbfgemal had=falth rase. In "nidh the-lnsurar
faills to propecly inyeszigate the insured's
cladlm CORETanT ke LiaBiliny -] nat L]
pracagquinite to bad-faith liabdlsty, and the
Glagdem" argument that the topd of bBad Ffaith
provifas 3 cabss of apklen that is sepsrate
and fndep=ndent of an iosucance contcect. In
z6 -daing, We maks §T claar that in order o
recorer ander & bAecey of an abnormal casze of
bod-Tmlth fallurs 1o Inveslloats an losuranoe
claim; the insured must sHow (1] that the
Llpourer feiled to peopesly lovedllosEs  Che
alain &f to  dubiect the resolts of the
irvestigaticn to 2 cognitive evalustlitn and
review and () that the insgrer brsachsd tha
contract  for dnsurance coveraps with the
insured when it tefused to pay the insured's
Elaim,

“This ie nothibg new. ddar Ghe: elamoncs
pETab]l lahed Ln  [NMaclomal -Secority Filre A
Casuelty o, ¥. ) Bowen, (417 Bo.id 17% |ALa,
19827 1o th= pladnktifE has alwsays had o prous
that Ebe dnenrer  breapked o fhe . LChanrands
contract.. Practicaliy) the sffect L@ Cher {5




order: to. prove @ rad-faith-fal lare-to-
Lnvestioate alalky the ipsured must peave chat
#' proper investigebion would have cavealed
Lhae the insurcd’s lose wax covecsd undar the
teron Sof tha- contradt.”

T 8a.2% at 118, Io Bingletan . Féabe Farn.
Fles 4 Gaensdby Sa., BER Be,d 280, 383 (Rhle
2006}, we reviswed thi diacussisn bn Slade nf
the previooely retognized diseinotion between
"maraal”™ ared TabfiormdlY Bad=faith Ssdes; YIn
the “‘nmormal*  bad-faith case, the plaimtife
tikdt - cafow  the ~sheence of  eny’ Teasconably
legitimate v arguabkle reancn For daplal of @
clain, [Seete Farm Fire O Saes Coy Ve ) Elands,
TAT Eoedd TENZ] at 0% [ (Ala, L9900, Io the
abpormal! race, b@d Tolth pan sonslat are:-7]
intentiocel or cecilass failorm Eo dnventigata
& clalm, JF Laksntisnal oF réackless fellits. ta
prapuciy =objact a ‘claim ke @ cogolbive
s¥aluatish or coview, 1) Ehe manufectare= of a
dabatabie raason th dany &  olaims mp 4|
rellance on sk anbigisods porctlon of a policy
A W lawful bDasls For denglng & clalm, 747
Bg.dd at ME-0T... .

=ipad faith . . . Le not almply bad joéqmapnt
or negligaoce. It importn a dishonest porposs
ardd Maans A bBeaach of kKoown duty. Lo, geod
falth and falr dealing, through sane motive of
sElf=infarest pr P17 will.® Slade Td] -So:2d
ab 303=04° (gEiotling Gelf Atlentic Life Ife Co,
Ve Barpead;, 405 B0 34 8%%, F24° [Ala. 19E1L]LT

BRI feo@d gt F4V=340 jeoghasie gupplled)

It many recenl cases the dlsde "wreach of cobtoact® cationsle
lias been reliod upan 16 affirning tha grant of l..:l.H.ﬂ..I:l.'_lll jusgmant for
the thsurer,  For instanse, in
2007 WLIEQSETE TAI&-Clv.Aoe 2007, A owLher and -'wra:hﬂr h:ﬂl-'nal':l
nn action againat sn diesurer for fadluce: to pay o life inmicance
drlmim arisivg Ceon the death of & child. Tha Papisr oodurt quickly
dispoaad of & bad talth claim falficwisg a l=agthy discuasinog
wheredn  the conct bajd EBhet  bhe trdel Sowurt sorcoectly entared
nurmarey jodqrent oo the - imooreds’ brdisch of contrect clZim  und
thue, theg= wa=z no bad Ealtdh touze 5 actiop Sesed wpon the Slade
feliding;

2. Pad Faith in Oninsared Motorist Context - Recent Case Law




Hany reosnt cames kave . emsmined bad Eaith oleaims in  the
anineuced metorlot insgrancs meofedt. In Henlans] ASSULROCE A43' L
ioSackweil, BEY En.84 111 {alay FO0E2) ‘tha Alabama Buprens Colrt
affirmad an award of comgansstory damages and punibive dapkges [n
favor of &n ineursd arisisg cot of the investigestion and-doloyped
poymant of mderinedred opotcrist banefits, Irn Sockwysll, the
inmureds suffared soacisas bedily Ledury Io s motsr vehlcls apeident
afid the nepgliganps of an undartnsured cdriver was undispoted., At
thHe time af the pooident Eockwell wak wocking within the Lios and
pecps B ReY wmloyans,  The underinashred mororfst carrisr denled
poymant af the OCW alatm on Ewo bocasions oo the bamin that El=
underinmaes) sobtoclist  aovepsge BHaIuged paymant Ier anyw Loan
eOvRLEd URodE & Warmae's -Eﬂﬂp-lﬂlltiul.‘l. Ypw. Hawersr, the spacific
=xclusion  formdng  th= anle baesils for denlal, Lhe workes’s
conpengatlen [lmit &0 TlaBlllcy provislan, had bean daclared wold
in a /1971 Alabhamé Supreme Court ceze.  See=, Staks ¥aom v, Caboon,
HF RIm, 4B3, 552 Esc2d IR (LOTIVL

The Sogkwsll court affiiroed the pleffvili"s verdist  on ©he
padls Chat Cha denisl of OTM Soverign was made oh & apocllic banis,
to wit, the aomitcedly vaid sxclosicn. Th=-gockwell conrt furthsr
Fourd thal, there was svideuce of Bad [ALEh a8 &4 FesilE ol cha faogt
that the i{nsrray book f8 sction te delet= pravisdops Erom ite
=tandard polioy that it koew wazs woids The Sperwell caas Is one ol
Lhe Tew Casgss Whirsln & bad falth chusa of aobion was found o
eiist in the wrinsored motorist cootext.

In three r=cent cases, labama sppellate courts haws found oo
liabilisy for the insurec. [n
Bil S0.2d 216 Ala. .EI:II:'.|:-I the Alabama. Suprens Codrk found thet :n-
employor conld ceject uninnuced notocisE ocwecadge Ty oektaln
insupad amplaysss whils acospeing it for  another groop  of
emglovoen, incloding dirsotors, office=re, pactnecs ebd oWORIs: LA
Ehe Haudhn cage, The Ineueed brosaht & Bad falth fallure bo
lreeutigate claim, Zn addition to m bresch of gootrcock aisim,
Becryyimie the Vgoghn ooairt hsld I:'r"h'ﬂ Lha InBEoper 1Ld noc bressn the
=aptract whan it rafused o pay bhe ‘slmim, the Alabema Saprems
Caurt, ceEl¥ing solely. wpon #Ragdn,. alffirAsd & geant of SummaEy
\uidgrmnl FoF tRE IEEUF&T.

i Etals FaPm ¥, SELEH, 956 So.3d 1164 (Kls.Clv.App. Z0G8),
the Alabams Seprene Court reverssd a jurcy verdice dn favor of -an

insuced againse an uninsiced morordér careler.  Is Snlth. & Stats
Farm insired was seyeraly ifnjored in. s accident | cansed by the
neglipence of 4 drirer whoee policy 1imite were 286, 000.00. Tha
State Fapm UIW Timite pravided & combdnad tobsl of #30.000.040 in
OIM co¥erage. MWotwitbetanding the olear limkility, sbignificent
trjucy aod low andmrelyicg JInlCE, Scafe Faem IEI-'IIIlul Lo poy the UIN
bepafits.- Smith th=n argoed that State E'a:l:n 1 - refu=zed to pay
bensiits amoanted b “abpozisl” Bad faith because Brate f=mm falled




to adequately irestigate the clatm or tecaubmit the resulbn af tne
investigotion te cognitive svaluatian. and reviad,  Becauss thure
Wil avidensa that Btate Famm had astuelly rervisswed the pedicsl
rococde and pointed oot msvarnl ‘dosccepancies, Lnelidipng a3 hriat
Foux day dalay. in che Inasred intciolly ‘saeking kreatrant aod
becanss  pl avidonos of mope pre-suxlsting copplsint=, The  EmiTh
coars foond that the dinsdirad had fob sastablishsd legal entditlemant
b4 paymant G Cha beneficg: Tha Smith -coore stated as followsesz

Baéciauss Erdth haf noz estshilphed the axkant
af his -'_‘.lrl.uul: and becau=s Stabe Farm dispitad
waeeher all pf ons dansges claimed Dy Swicn
Wsre attribotatite to the May LE9T aocident;
State Farm's decision not e subbsploes phpmsnt
of All ar 'parh- af Soedoh's UHAIIM benefits
aouild pot have shoanted ©a bad faith 56
S, dd me 1176

in Horgso w, Safewsw [am. Lo, 2007 SLIRGETER [AL&.CLlv.App.
20070, w UIH lpsurad =etTied with tha L-:-_rl:f-:lasl:-r and gay=. his DIk
ingucer; Saleway, macles of the spetclsnent. o the Sal=wsy - caes,
the insgrsd’s sttocoey eenl & lelCer To fafosny on SDotobar @Y, 2065
and then forsarded pedical bille. oq Octop=c L0, -Z005. €0 Skt
27, 2005, the inoorceds entecesd ntoe Ah Agcespnsnt esloasipg Ehe
glleged Lartlazecr Bafste Teoeiving any notificatizos from-fafeuny
gbout Lta epproval of the setilemsot. Safevay coluemd ©0 pay any
UM banalits becauas Lhs Lnsyrsd did nac emply with 4 “resscnsble
cima® standacd,  The Morpan case sugoested that st less=s thErty
days =should be given to the inkisss te lnyestigate;

~B. Eecent Degisjons of Intersat

in Bkeap . Parnerd IGA. EXQhEngs. 961 Soold EeS |Ala. 20073,
3 Farpocs' dnecrad. soffered o burglarcy and braanht claine inder &
Facmore policy. [acmeis coniiagled wlth dn Infepondont adjumtor ta
Inyoetigats and adjust Ehe olain with Fatmers maintaining the rlght
bo determine coustage undar the pollty,  The Imauced pefused to
sifmile B8 AR axamication under cath (DU srd Ehen aogued that
batsieee 1t had not Feceiwed & copy of Ehe policy' &b thse ClRe af the
ipss, the EN0 pequirsmant Lo tne policy was walved, The AEpan
petars PP ireed the arant of pummnaTy fodgmeot an ERke BEsls Lhat CHE
insursd vas poovidad & fapy af the pallicy after the logs but before
Eha U0 wae echedialad. ha & paacter of ficet inpression,. the ARisn
coars held that the indegendent adiusbas -iu'H_‘.I Ite anplayes awved gg

ALy Lo Tha Smaueasf,

in Mituel SSsUranoe Ve SChudsg, *007 WL-1188323 |Ale. Z007)
che Aipbama Suprcomm Soort ruled dn-fevor of mn inented physlelan
who brought o hed faith I[ailupe oo serrle clalms agoionst Mocual
Eamliranow, Rld nedical malproctice’ imsorsoce prowidsr. In the

T




Uno=rlying case, the dodtor suffered. a verdict In exceas of polic
1imllis. The Logdoee, HAT, acgued thary Lo qelled ypen & aTdbdte,
f-E=54T which capped punitive dammges ot an apount withip the
npplicable coverage limits, when making ite. sethle=pent decision.
Tha Alabars-Bupramn Soort hild chat the ingorar was not entitled to
® presumption as o natter of law that reliande oo the statote waw
rensenabheE,

In Bookre 4, Btabe Pagg, 2007 WL ZREEEIL  [Alwm. 20070, the
ingured braught an Gction sgelnet pis homeosnar insurars alleginyg

Bremach of contract mand bad felth refussl o pay. The Llneures
sUffarsd damsegs Lo hila Hone as £he redault ol g TOETE0: L
insured ard Stabe Farm were drabls 0o sgree o an apount of darages
and. dtare Facn invoked an appralsal ctaogse io the pokloy. . A= &
mattar of FITEC ireression, the Alabana Soppema Court halo that an
appraidsr aod=r a hofteowners’ insurancs sppraissl clonss Was=  pot
aprltied 1o datarmlns Iozoga of cadaatlan,

II, CONSIDER THE ETEICAL COMSEQUENCEE! IT"S LEGAL BUT IS IT RIGHT?
A, Bdvage of Ceunsel Defonss

C R inguTer zan phow. Ehat 1t odid oot act in Had falth owla
mnployment ofF & lawyver Io privets prabtice to provide advice
reaarding 4 parcloulag Leasue, I'n numeprons Slrcupstancas, Alpbana
Todrta hawe foung that rellapc=. on advicoe of Infomed counmel Gas
pean Aurflcient in drsell te sarabliel gerd [Rith =5 o rabilt &
claim of bad faith.. Lawla ¥, Cotbon Stotes Put. Ing. Co.. G504
wo.ds 304 (Elas 13%% 7 Lwnch v, Grespipes Rooeotapcs [He.. 575
Eo.2d 106E (Als 1581Yy Hanson f. foack. 384 foild S0 [ala. 187E),

Alpkans dops not recognloe tha adyles oF covngal defeance as
insolating the jasorer from Iiabilicy in 4ll caees. . En Chovers v,
Mot lensl dee: Fire & Gage Coo. 405 S dd- T 4A1a: L), the Alabama
Supame Colre dtated g8 Collows:

Hational -Hocurity would have: um  reccgnimm
affrice of oounpel a= an abeolute defecss oodec
thié clrocumsbapncan. ER1Ie adrldia . of cponsel,
along wirh all the othar relevant faptocs, may
e conmldesred by Ehe  trial judoe IA kls
detarmlnaticn whather the ptrongost tondencles
nf the evidences §f paiieved; nakn out & cpoe
for & jury an tha *lawful basis for rafopal
teagm™, it isn oot TooecRssrily oao abeolitcs
dafanas. Whera, as hare, tha adulice of
tmmurexct s counasl in ot foonded ao
proafesslonsl svdloablon af che cradind lity of
pinisstble evbdence, but im dnstead coafined
Eatnlly Lo lpadpieslblie amd Unproesd Desvagy




gridetios, absent  aoy erpring  hvsatlgstien
relabiva tharato, such afdvlosd caenat serys, ay
n matter  of s, to  dnsulste " the
Inearerfelient Erem Bad fekth Llabiiity. 40E
Eg. od at- 05

B. Ethical Fitfalls in Contacting WiFcdesaen

In an Office of Ganeral Counsel opinisn wttaobed barmto tha
Alabkama State Bar he=ld that contact was permitted with anployess of
appaBlng partlen who Aré honomanagerlal, who are nob faRpoaalible
for the act which the apposing party coold ‘be Liasle snd nave no
subharity to make cdeclolony about the J.Ll‘.'ii'l'lllih. Tha apinlan dake
forth at length applicabie Rolen of professiona] conddot that
contrpl in this context.

Aocardingly, tha pdvice of counsel must inyalven professional
oFinlon onoammigzlhla pyidends In ardear &2 be SSpslddred gp o
factor.




