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L BETERMINING COVERAGES & WALUING DAMAGES IN UM/ UTM CASES

A Identify Ml Available Coverages

As an jnlia steg you must Ideatify all avallabde UM covereges, The focus an
avalisnlo UM ommerages will maximize a patential recovery. Inoadd®ion, IEwill derily the
priarity of covarages which mey play a rake in exhaustion and other threshoid Esees which
ar of erucial Impoetanos,

1.  What Rejection?

Ewan il the diclarstions page shows no L covesage, and even if 3 rejection has
bean ggned in cornochon with the msuence of & palcy, Huens a5l may be applicable UM
coversges In Netiormedde Ins. Co. v, Michalas, 863 So.2d 457 (Al Oy, App, 2003}, the
Court hetd that mach named insired imder & pokcy wast Sgn 8 wikhen rejection, othenvsa
=3id ramed freunad s entitled 1 unireumed motorist coverage. Thus, if theare are saveral
feriesd Ingimeds oo @ pofcy Bnd &0 named Irsureds hawa not signed rajectans; thar wll
b avaliable UM coverige. Furtherman, o palicy may name & Sngle person &5 & "named
maured” yet have seveml persans |isted as boing inswred.  The fatiprreide v, Bicholas
decison arguably supperts the pasition that all parsons named a5 insureds should have



uniknsured motonst coverage undar the policy unless there |s @ wrkten refectian farm
sigried by i Speific irmured
There are several recent decisions which take @ restrictve view of who gualifies as
n ramed insured under a policy. Tn Progressive Ire. Do, v, Green, _ So2d_ (Ma. 2006),
the sole namad ifeuned sgned a repection ard then was kiled in o matar vehicde accident.
The mamed isured's spaise in Broan wisstoesshlly saght 1o abeain insusnoe ooverans
iy arguing that e had been the named insured within the moaning of the pelicy,
The Green policy had the falloaing definition of 8 insured which was not deemad
sufficient to craabe named nsred st
Yo" and “Your' meaning a person shien &5 3 named insuned
on tha declaration page, and that person's spouse (F residing
in the sarme hoasehoid,

In Progrissive (s, ©o, v, Mam@moe.
coieloered srilar language ard beld thet & spouse was rat considened named nsuned by

Sp20 _ (AR 2000), the Cowt

virtue of boing 8 seooss of th; nomed msured in the same housshold. The spouse in the
Haamore mse vas alsa 3 listed driver.

2,  Reskdent Relatives

Yo should thormoughly Investigate all unirsured metorist polices avallable fo persons
wihi Brguably "™ or "reside” in the same heusehold as your client.

In the e destant past, Alabama eppellete courts hiove Eken & brosd view ol wha
qualifies &= gn Insured resdent undar an omnibus insured causa, In Devs v State Farm,

SAE Go.2d 22% (Ala. 12917, the Alsbama Stpreme Daurl reviesed B policy whicl defined



an insured under an uninsered motorist covesage 25 the named insured, ks spousa, and
“their relobet,” “Rulatives” B defined as & paron relabed [yl or piion Spoass Ty Bood,
memiage, o adogtcen whi “bves with yoil® The Dasis cowt found that the Insumds'
divarced pdult son, who kept B sepasate aparment bul spent tichts with his parents, Ihed
iwith his father, sven though the son eoeived his mall a8 the apartment.

T Cragsett v, St Lows Fire & Marine Ins. [0, 255 So.2d 859 (Ma 1972), the
Alabama Suprama Cowrt hald that the ward *reside”™ wos ambiguours.  In Croesely, the
Lot constreed the amnibus Inseed classe of & Babiliy policy and found thek & ohnlid
attending colleges at Avbwuem wha come home most wiskends was a "resident” of tha
honisehok an the day of the acddant,

Recent case lw i mors restrictive. En BDE v, State Famn, 814 So.2d E77(Ala. O
Aap 2001 the Alabama Court of Chal Appaals hekd that a daughter was not a milatve
entitier] to UM covermge under hes father's policy, Tn the BDE case, the daugnter was
Imjunad in a motor vehicle acddant walle she wag visiting ber father. The subiect policy
defingd & reltive a5 a “parson related to you by bood, mamage or adopbian whao lvas
prima by veith yaw” The BOE court found that thi moths: had primany custody of the child
anid s, the child tould not be considensd as Iving primarily with the father, themby
regating any uninguned mabarist coverage.

Routinely, an unirsurad motorst carmar in Alabama who is put on notioo of 2

popaed setiement will “front”™ the seltiement, thesely presening subirsgation Hohls



agairst the tortfessor. The primany reason this |s done 15 bz enhance the [itgation posbure
sl thalt the mgured = procesding agairsl the individual loifessar, ather than his o
irsusce company. The UM carmers argue that fronting ofso saves defense costs, which
i it PecEssarity tue

I Ellard v, Mahirin, £54 50,24 1134 (M, Civ, App. HHE2), the unirsured matarst
earrien, State Fasm, tendered § 100,000.00 poloy brmts bo its insumed In order to protect its
potentiof subrogation interest against the tortfessor. The UIM carrier than coted aut af the
procesdings and abowed the cese to go to tral agalnst the tortfeasor, resulting Ina
$50,000.00 judgmert. Based on the eguitsble comman fung doctring, tha Alabama
Suprama Count held that the carrier was tha ondy baneficany of the 550,000.00 judament,
which created 8 comman fund. The Alabasie Supreme Coort fuvther held In Efand-that
Sitate Fanm's pro rata share of the-attomeys' foes and oxponses was 100% since it was the
anly Beraficiany of the furd. This, State Farm incured ra LD labilite as a resuk of the
udgmant byt donisthisless nourred significant cosk by frorming the $100.000.00.  Frst,
Stete Farm was onfy entitled to subrogate agans: $50,000.00 and thus it fos $50,000.00
fram franting the llabibgy Hmitd, Secoed, Stabe Famm Bore the entive cost of the insured’s
atomey fee. In renem, Statm Farm saved Hs own deferse sty and "escaped” UM
EEVErBE.

Be aware thet LM camriens are ssrding lengthy fronting agresments with thak
payments. Do not iow your clents to sign thase agroements: as they may affec the

applcetion of the comman Tund docdtine srd have other implicatons.



T Should the Amount of Collateral Source Payments Be Admitted Into
Evidence?

The follpswing is an exgarpt from @ bricf recenthy fied in the Moblle County Orouit

Court anguinrg that the firy should be preciuded from leaming af the spectic amount of

milateral soure payments (e, the Bloe Crots en):

The Faint#f admits that some or all of ber medicsl sopensas have besn paid by her private
hiegth msurmance cerler, Blue Cmss and Ble Shikel of Alabama ("Bue Cross®),
Eyrtherman:, Faintiff agmess that this fact = admissible into evidence at the 1 of this
retted. Howaver, the amount pald by the kaalth nsurance carrier wards the medical
bifis and hercs fe amaunt of ther sulbnsgatinn ben should not be admitad into avidenoa.
The Faintiff argues that tha ameunt pakd by the collaberal soume shoukl be exchuded fof
el reasans. First, aliowing the amount paid by Bue Cross inko evdance 15 corsradichary
to tho jury Instroction on recoeerabds damaces for medics evperces (APID 11.09).°
Sarond, and most imporang, allowng the amount paid by e collatensl solince Into
pulckencs craales & rmubiale standand for the recovery of damages for the same o smiar
infuries, Whie the Alabama Supreme Cowt has addressed the constfluticnalily of e

stabufes which modify the coiateral sounce rule In severl casaes, it has not agcnessed

! WPAI 11.09 Personal Injiry - Medical Expemsss, The measun of damages for
madin gepenses is dl rresgnabie cxpense neceasartly incured for docoes” amd medical bills
which the plaintff has paid or become cbligafad o pay Jasd B amount of e reasorabls

of medical care, beabmérdt ond services padsanally cemain o be regulned n the
‘ﬁ.i:urE]. The resstrableness of, and the fedestity for, Sulh (ipersss e makiem fl'ﬂ"r'l'l-l'
determinalion From the sviderde,



wihether theus datulas are intended o e "Bdadenbany Rules ™ "Rufes for Damages” or
soma waeird amalgamation of both. By esduding evidance of the amount of the Han thi
Jesgistaiive (il of Dhe statube (n gusstion (9 adbered Lo whie senukenegusly presssdng
e purpose of the coliataral source rle

The refeyant stafute provides as fallaws)

§12-21-4%, Evidence that medical or hospital expenses to be
peid or reimbursed sdmissible as competent evidenoe.

{a] In all chel actians where damages for amy modicd or
fespitnl expeniges are claimed pnd ane legaly reooverabie for
personal Injury or desth, evidence that the plairkli's meadical
ar hosptal expenses have badn or will ba paid or reimbussed
shall be admissible 85 mpetent svdence,  [n such ections
upeh pdelsson ol eddance’ Bapecting relmbursament of
payment of medical or hosplal expenses, the plaintHt shall be
entifled o mimodoce evicknce of the cost of  obaning
rernburizsment or payment of medhcal o hospital exparmes,

ihY In such ol achons, Informabon  respecting  such
rmbursememtor payrment obtaired ar Such e bu et or
payment which may be chtaived ty the plaintiT for medical or
hosaltad expensas shall be subiect to disooveny,

f£] Upen proot by e plaintiff to the court that the plainil i
chligatad to repay the medical or kospital espanses which have
boen orwill b poid ar refmbursed, evidenoe relating b sech
reimhursement ar payment shall be admissibls,

{d} This section shall ot apply .any ol action perding on
June 11; 1587,

{Acts 1987 Mo B/5TRS m 255, BE1-5, 4]

The plalntiF would also nobe that the lingwos of §13-21-45 does not apecificaly



abofish the collateral source nole of Albama common k. See, Expare Bamett, 2007 WL
2216511 {Ala, 2007 Halding that uninsured molarst benefits zre-a collaberal shuwce that
may naf be usad o dmirish am awars in feaor of o plaintiff).. Since & does not spedifically
Bsbaolish the coflateral saunce rule, B mest be deemed 1o be 8 modifcation af the cofaieral
sourTe mile. As such the statute must be mterpreted ina manner that oives @ffect to the
laiguage of the statiite and the pecnignized purpose snd intent of the codateral source rule
Fhe wiongdoer cannot fxke sdvantage of the contracts or offier relation that
iy exist Setween bhe irsored pecson and it parsaars

Tha right of & deferdant to acmit the Sen amount shauld be challenged, Hopefudly,
we will 060 have guiganes frien 3n Bppallate cour an this issie;
B Claims Invelving Multiple Tertfeasors — Be Careful Whe You Swe
In & clalm irvosing mare than ane at faul party, the plaintf must esebish that
she I feally enttled bo meeover damases from ownens or aparatars of urirsired metor
vehides and that her damages excaed “the sum of tha bmits of lability' under all bogily
irjury latiley bonds and insurance polices availalie to an infures parson afer an sccldent
" B 32 7-Z3(b4) Code of Mebama (1575). Under ourrers Alabama law, 8 U carrisr
will ot ke asy liabilitg undil It & esteblshed that the plairdifs damages excesad tha
applicaile limitn, A key I |8 whether msurance polices svailable b an ijired person
include palcles of 3 punt tortfeasor, 25 cpposed only o poicus nsuring the cener ar

ppemtar of the titfisasee’s vehide .



The Burt o, Shiedd Inswerenie O, suors, case llkistrates the dangears inherent whan
muatiple:tortfeasors sew sued unckr rmutiphe Ewedres OF redvery. In Blat, e paintirsced
the tertfeasor, wing had $25,000.00 in Eadiity (imis, whiz at the tdme of the accidert was
test driving an automabile degleshin’s vehicls,  In addtion, the plaindllT swad tha
autemohlle dezlership wno kad $2,000,000.00 I Iabilsy msurance, under thearies of
negligent ertrostresnt and negioent failure o conflem that the witfsasar had Tzbiity
insurence. The daims maide agalnst tha aitomobde donlership were afther faclually ar
fesgnily vassier than daims andsing out of the operation of the Yehide, The plaindf sattled
ot clalmes for £225, 100,00 and thon sought to fecoeer against the UM camier. The Burl
conirt Tisted that the plaintif cod ot presant 5 U8 daim bacayse e could nat prove that
his damages excoaded He b millon dollars in llabiily inturance Soversne séafalia o e
sutamabile deatershin and that these it were ayailable pursiant to the LI statuta,

Krwies v. State Farm Mut: Aute [ns, Co,. 781 5020 211 (M=, 2000}, sugoests that
unless the “hodiy injury fabdty insurancs polcies™ are thoss thnk may be reached on the
bags of negondes? superion, of some ather vicarious Habllity theary ansng oot of tha
wrongdning of the underinsined motorist, the Tabdity policy is fal "availalie™ b the njued
party. That is, the Eahilty palicy of a jaint tortfessor, mther than that which apples as &
result af the wrongdoing of the urderasured motarist, ts nok “avaksble” fo the injured
party, ard need not be exhausted before an injured party can reach e LI Bengfs,

After First nofing that ail avaiable bodly injury coveraga must Do conausted bafoe
a plaintif could reach unirsured moter st Benells, e Knowles cowrl stated:



It foliows that i Dodd weas an agent of Wooomen, and
Erowies acoaptod $32.500 frem Whoodmen®s  llability -
sgrance carrear, $32.500 it af 21 million i availabie
Irdirance proceeds, then SEfe Farm would Bava had o
phligation o pEy uninswred = or indednsured - motons
honofits.  {emphasis added)

1r Pealdinag thist plaintif was notantithed to UM benefits, tha Epowles court exprissly
nobed, and refied won, the regoeocka e nedabiongnip thal cused the salendant’s
empioyar's Insurance to be “avallable” for the defendant's weongdaing,  Amguaily, the
nang womld e besn diferent heo ihe plaintill mads 2 recovery against a jaint
myrtiessor, ‘whose Habihy cepended upon Bs own negligenos, mther BRan upoo B
negligieniis of the undernared ratarst,

This conchuson makes sanse bocousn depending on facks releted 10 latdlity, an
Injured party may well choose rot to sue 3 jont torffeasor.  Logicedy, whethar 3 policy Is
statignrly “mwadlable” carnot depenid an wWhethes the Biured paty deddss ta name 2
pesticular parson as a-gefendent. Mose impertartly, for purpasesof resching UTM benefits,
there Is & fundamental diferénoe bebwsen 5 sediamant with the vnderl rsurad matorist or
his.amplpyer, and a satdement with & joint tartfesssr nab connected with the oparatan of
the wahichs,

Thae Atabama Supreme Crurt recenty recognized that policy imits avallable to joing
torfeasars are not "avallable® for seboff punposes oo UM carder,  5ee, Stabte Farm v,
Mathey, S04 5524 B06 (K18, 2005 hoiding that LM carrier |s ot enttthed to a setoff for
the lmits of & OGL policy hald by o joint todfassar], Bn Motley, & wronglul desth dsim
arosa out of 5 cofisian bebtwean 8 motorist and & log truck, The estate of the molorist

id



rattied for the linbility Emits avedlable o the owrer and operator of the g truck and then
sattled for 5225000000 of $2,000,000.00 in Bmiks of 3 CEL policy avalamets & conadar
resporstble for ioading fogs an the frailer. The Motky plamifT alleged that the lamgs kad
teen Impronerly inaded, therety proximately cacsing thie wrack, The Mgty oot allowed
the plaint# to pursue 2 UEM daim and net suffer & sebaff of $2,000,000.00 for the OEL

palicy Imits:

Mircful that. the purpese af tha Act i to provide protectian foe
persons “legaly entitled to rectver damages from Gwnars o
apemtors of uninsured motor vehkle” ard given that the
phrass constituling subsubparbgreph (4] “relates bad” 1o
subparagreph (b, 53 as bo-defne an “umirgured motor
wahicle,” wa conclude that the descripte languagea *all bodiy
mjury llabdity bonds and msurance polides availabie (o =
injured person”™ refers anly by such bonds and insurance
poliches a3 pertain o e uninsured funderinsLesd motor wahicka
or vehides and, mome specfically. In this case, ghven tha
lenguage in the Stete Farm palcy, by thass polices that
anply o Insure ar bond o bodily Injury “the cenership,
malrkenarce, o use” of the wninsuredfundennsurad mator
weflide,

ot Sodd ab 521

Picibwithatending the Moty decison, take qreapt (e i ceafting the alegations and
defandants named In the compient.

E.  Who Pays When There are Multiple Policies?

Each poiicy &f insurdno: will henee & coardination af benefits deuse wiich panesgdly
prowides that the insurance provided By the subject policy shall be oeer and afove amy
other valid, cobeckible irswance. In Baemwell v, Aistate Insurance Co., 316 S0.2d 696
(A2, O App, 1975}, the court reviesead o fact skuation whers 8 UM s was injurs)

1L



o an Accckant while 2 passenges in @ non-caaned vahick, The pessanger had a UM pofcy
which proviced that LIM coverage fFrom the roceaeined velick's indurer Wousd be prmany.
The Bannél] court apprived thes Enguage in the passengar's policy and stated as follows:

Wia therefore conclide that the insured = bound by [he

provision tn his pollcy which provides that If the insured |

Injured by an urinsyred motost whike in a0 automobik cthes

than the owred automabile ard such sutomobile has

umingured  motorEl inserance availabe D e @suned, . such
coverage shall ba grimary ard coverage providad bo the namad

insumed shall b secandary and only as excoss peér the fist,
This, the irsumeaf's first ight of eoseny s sgainst the inderer
off the nar-ownesd. Butomoiiie,

Barmwell, 316 S0.2d at 445,

Typkaily, he escels, Co-irELrEnce o othar Insurance, omribus, o coardination of
benefits languate ina UM poficy Fmils UM coverags, The courtin Safsos Ing. o, . Jpnes,
243 50.2d T46{Ma. 1970, found the eacess Insursnce clause ta be urenforceakble becsune
& brnited the amount of coverage to which the insund was entitfed, The cowrt held that
"piir statuta ssts a minimyen for recovery, Bk it does not place o limee oa the okl amount
al rectvary S0 long as that emount doss not exceed the amount of achual ioss; that whom
tha lass excecds the limits of ane palicy, the nsured may procsed under ather availabée
plices; that where the premmiumes have been pald for uninsuredd motonst coverage, we
cannot parmit an Insured o aueid 2 siabutodly Imposed Babilby by Its Insartion into the
policy vig llabiity limeting clause which restncts the msured from recelving thek coverage
For wihich the pramium has been pald® [d at 614, The offendirg porban of the policy

fangunge In the Safisod w. Jones Case wist the part limiting the darages of the insured.

L)



Extreme caution must be paid In making sure that the policy liméds avallable urder
the prirnary UIM Coverage ans eehaiebed.  Afler ihe primary Soverios i axbialsed, he
secandary insurers pay a pro rata share of e total damages. Hovweves, fallune to avhaust
e primary UIM coverage will foreit the right b procesds sgaingt secandary coverage.
In Gaught v, Evens. 361 So.2d 1027, 1030 (Ala. 1578), the Court stabed as fallows;

Sernfiflary ciwerans mey b napched after the ayheustion of
primesy coverage If the damages exoesd the pofcy dmits of the
primay Coverage.  This oonstruthion ghes effect o the
contrach prosisiaon, the primany-sscondany coverage doctrine
and oS no viclerce 1o the Uninsured Motorist Statute.

Thus, the primany UIM coverago must ba edhausted bofore the secondany Samier
has afry latility.

F. UIM Ropresentation of the Uninsured Motorist

Froemi @ defense standpoent, the greatest potential for a conflict of inberest exists
wihare & UM earrier his & subrogation mienecs against the parsan for whom I is oroviding
a defenss in 0 sult by s own Insured. o this sthuabon, theme is rat even a palicy which
gpeciies hiw the By defianding the uninsured tortfessor will ba chosen, The analysis
in this Foct situation appesns most dimilar b the situation whers an insurer defands ungar
a reservation of rghis

In L& S Rioofing v. St Paul Fre f& Marne, 521 So.2d 1295 (Ala, 19E7), the court sat
farth the requirements of an enhanced duty of good fakh fr bath the nsarer ared defieree
courss, The ermanced obilgaton of good fath s fulfilled by mesbog four ests= (1) 0
thorough irsestigabian of the Irsred’s sacident nclsding the nature and severdty aof the

13



damages ard injury; (1) the retention of ompstent defensa counsel for the: [uningered
torfeasorfol fauk party] with the underslanding that counsel répresents anly that perzon;
13} tha Insusnce company Tully informs the insured of the mseration of nghls defenss
and af deveopmants relative to ks palicy coverage and e arogress of he lawsult; ang
{4) the company refrains from engaging (n ey conchect that would demarsbrats b preste
condesT far the ingurers monstary inlerest than far the fnanclal fek of the uninsuned
raphsrisl,

Thee cowet discussed the selection of indeperdent counsel for the orfeasar in Ex
e State Farm v, Tabe, 674 So.kd 75 (A 1895} In Tabe, & Lt carrigr sawght trial
caiet spprval b appaint kegel counced to defend the UM driver in @ suit By B nsured,
Ekate Form alfo chise to opt aut of the lithgation pursusat B e Lowe v, Natiorwios
[nsurBmcenco,, 521 S0.3d 1309 (Ala, 1968), After opung out, Stake Farm sought to retein
e For the LR drivar in reliance upon Diver v, Mationsd Securty Fira & Cazuatty {0,
H58 So.ad 390 (Al 1995}, The trinl court deried State Fanm' mation and Stste Faem filed
a petition for weit of mandamias, which was granted. The court m Tabe stoted the issie as
Tollows:

The single Issue presented by this petfion s whether an
uninsured mokorst nduranae carriar, 0 ths c2<e Srate Fam,
ks the rght under Alabame 13w o kire additional courssl to
e assist an uninsured motonst defendant e Tote &t til In

ordar to probect it irterests i bhe fair snd just adfucication al
the urslerlying bort claim

In the Urinsuared s=tiig this veould regure el e FlGeination. regieding tho progress
cf the: lawsiit be ooveeyed (o Thie 8t fault pesty.

14



The Tate court referaied s analvsss In he case of Driver v, Natiarsd Secunty Hre

& Cimiafy Co., s, stating the fallwing:

[T]his court recognizad that labilky Insurance crmans fadng
the uminsured motorist stuation are placed Inoa much T
precaicus pesiticn than are liability irsuance carens faced
with the wnderregced motarkst sitiation,  Recogrizing thes
MIore precaraus positon, this coud beld & Drreer that
Insiurance carmiers m the aninsured dtuation shogkl be allowed
b apt cut of the undarking toet case and tll be given the
opportunity [0 alact to hire an attomey o kel nepresant the
urRsured matorist,!

[W]kete the defendant mobaris has abiity insurance BLE the
imits may not be sffident  fuly saEisfy the pobendEl
judgment aganst him, tha defendant motorist has an athorney
mtaned by [his] camber to defend him. When the
urdleringured Camie |9 rEmeed Eﬁ.ﬂ-d-HEﬂdemL B0l Ehodses I
opt caif of the trial of the case, there is an atomey defending
tha intorest of tho endesinsured motorst [and corsequenty
the irderesiz af the indednoured civerage carrier 25 well] A
different sRuUATion [8 crestied whan Hwe defendant mobartst has
red Habdliny coveraga,

Tale, 674 S0.20 at 76-77, guoting [riyer, 658 S0.2d 80 394-395.
The Tate court apined furthes:

Ewem wihem an unirsured matorist can atford to hire 2 defensa
attorrury, Hhe inborests of the inspranoe company proyiding
pritnsuregd mobodst benefits may nol always be adeguabely
rapreserted at trial by that sttoemey, bosase the uninsured
matornist's interesis may nob aleays be squarely aligned with
thosa of the insurance carmier, © Oinously, there are alen
potential collusion problems. “Undesstanding the need foe tha
LIRS TAORRT (NSEEINCe GavTier to profect & interests,”

I Dy, seiev, e ety represenbing el estate of e UM divver was
eepresesitiing B LM detwer In Ehir pending auto Bogstion hefane asking for the carrler
i rEmin legee counsel 1o assisl nim in figation,

15



wiz bk I Drdyer, store, "that once the carmer apés out af the:
trizl ursdir Lowe, it may, in it discretian, hire an [additional]
attodrsay b represedt the drensured motoctst defandanc” 653
Sp.20 at 395 (emphasis added),

Tabs, B74 So.2d ot PE-T7, quoting Drives, 658 S0.7d 2t 394-305,

Themafiora, the safeckion of ndepandant coumse! may be made by the L Camef 1o
gasgEl in the defanse Bnd represert the UM driver, The fam that the uninsured momist
can bimg an abtomey does not obvishe the right of the: LI carmier B0 Seled] independent
pownss| and bear the cost for same. The court has noted that ane purpose for this is @
pucdd calluson. Howeier, thers rermmns e cenoe for sallusen betvesen the orifeasor
and the UM carmfer. The UM carmer may agres ko walve 85 subrogaban mterest i the
torfeasar cooperates with the defense, In Mis case, there.is 2 sham delentant, tha

totfeasar, and the UM caror weould be quiky of champerty.

1L SETTLEMENT AND SUBROGATION

A, Subrogation and Settling the Claim

The preseryabian af 3 UM caviers fight to subrogation against the tortfeasor is
closaly connoctod to the settiermank of the underhying claim against the fortfancor. A2 soon
a4 woul faalive thalt bhera & & potantia! foe 8 UM dsem, you sholld put your client’s LI/
carrer on nobios of e potentied daim, Remamber Bt in regotialans with te loifesser's
carret, the praintiff has the opticn of accepting kess than the tortfeasor's palicy limits
withaut sdinguishing the plaintiifs rights to uninsured/underrsunad banefits.  SCoit v,

State Farm Mut, A, Irs, Co., P07 56.2d 238 (Ala.Civ.App, 1997). Drce the toetfeasor's

ie



carier tenoars &5 limits or makes 2 fingt settlemant: offer which tha plaintfT wants o
adoept, e plaintlT misd give ke LI carmer nofice af this offer. AL this poat the LM
garriaf can consant ta the sebiemert and gve up its right of submegaton against the
berrtleasor foe avy anount It subsenoertly pays, o it can edvance the paint the anount
offiarar by the torifeasar and presera &5 nght of subragetion, Yo shoukd be awere of the
Mabama Suprema Court's Srections in Lambest v, State Fanm, 576 S0.2d 160 (A, 1991),

I Lamsbert, the court laid oue the following procde:

i The insured should ghe potice to the anderrsumesg
camier of 3 claim under the policy for urderireurned
motorsl benedits a5 w000 05 it dppears the insered's
dambpes may excead the tortfeasar's Fmits of kabnty
and CovErEge,

2 It ¢k bortfessne s carrier and an Irsured ulimately enter
i & proposed sebtiemant that weuld releasa tha
tortfeascr from all Nsblty, the insurad, before agresing
to tha sottlemant, showd immedaimly nobify the
uninsuredd carmer af the prapeded settleiment end Hia
terms of By relesse.

i At the time the insured st notfiss the undarnsured
carmers, tha nsured should zlso dafarm e undernsuréd
amer whether he will seekx ndernsured motonst
temnfits in addition to the benefits payable urder the
seftlamert propasal, so that the cafrier can determine
whethar It will refuse to Consent o the satdament, will
wane [t right of subrogation apainst the orifessar, or
will deny abligakion o pay underinsured mofoeist
penafis, I the insured greas the carrser notice of the
daim for WM banefits, the UIM comier should
mmediately begin Imeestipating  the clalm,. should
conckite such Irmeestigaticn within amy resconabia tima,
and should notify &5 insured of the action it propased
with, regard bo the clabm far LM Benefie,

4, The irswred should not seitle with the bonfessor
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without afowing the UM camier a measonabke tme
within which b Irvestigate the inmmad's claim and to
rtify E5 insured al BS proposad acian.

5 IF the: UIM carriar refusss © consent to o sctilemont
betwisen % nsared with the lartfeassr, ar i the carer
denies the claim of the insured withoul 8 good falth
invesbigation Inta s marks, or if the merier does not
carduct its mveshgation withinary reasorable ime, the
farrise would, By any of thoss sctisns, walve any right
of subrogation against the toetfeasor with the
tortfeasor’s msurer,

. If the LM Emrear wanis o protect B subfagation
rights, It must, with any reasonably tHms, and in any
gvart hefore the forifeasar is miepsad by the amer's
imsared, povance ta ks reused In Bn amount egal to
tha Morifecsor s sattlement offer,

Wik o “remsonable Hma®™ within which to conduct an mmeesigation™ Alsent some
compeding croumstances, thisty days 5 a ressonable pericd of trme. Margan v, Sefesay
Ins, G, 2007 WLIBSERSE [Ma. Ov, App. HIGT).

The LIk carriarsill ook dosely at tha valpe of tha daim when detarmining whether
it will waihve s Fight af subrogatian, 1F the UEM carrler sees liitie or no expasure, & wiil
ity consant b e satderment. 1 Ho UTH cirmier sees sonificart UTM expasare and thers
Is 8 symperthetc tartfeasar, itwil likely advanoe the settfameant cost. 1F tha underying casa
Pt enregious factd or B unkyrpathetle tortfeasar, the LM crier will Bkeby consent
1o refegse of the torifoasor,

Suifrogetion from colatersl sources mist also be consioered whan setting tha LM
caim, Motice should be givar bo ary heaith insurancs carier gaarting B lian. Tn Ex parta:

Siate Faem, 764 So.2d 543 (Aa, 2000), the Alehama Supreme Court mmjected the “made



whiala” dectrine which hald that an insuner |s not antitfed to subrogation unless and unel
the meared has Been made whole far his osg. This, the jssoe of & Realth insuwreEnoe
carries’s llem shouid be reschved from the setttement procesds.

Pursuant b the camenan fund doctring, an irsuranoe Tl er asserting § subrogation
lbeen vl =10 have to pay a e ot share of the cost of linoation, including ftomeny fees
Enid cogts, AR Unusual siuaton where this doctrine wadld saply in e UM cass ooours whean
thee LI comier advances the oot of 8 settlament and e chss proceeds poamet & tomfeasarn,
with Ehe LM carrier not partidpsting in the Bigation, In Alsoo v Stabe Fam, 660 S0.2d
1314 (O App, 1895), Une tortfeasar’s carmed offered be settle for % $20,000 poScy
limits ard the UIM carrier, State Fanm, advanced this ampunt bo prssree its subrogation
figjhie, The jury returned & verdiet far the plalnt#? in the amount of $25,574, The Court
af Chil Appoals held that State Fanm vas required oy i A0 ana shae of the cost of
tigatizn under the “special equlty” excepdion 1o the general nuke that an sttormey fee |5 not
mcneerable unless the attarney's effarts hoave froated 8 cammon fund.  The chieret held
State Farm llable on the basks that it did not expand substental Ifgation costs, nor dd i
participate in the litigation.

In Ellancl v, Meherin, 854 50.0d 1134 (8% O dpp, 20032), the Dout made & simiar
kildireg. In Efeng, the tostfizasar's Eabiliby carrler tendenad its Bmits of $ 100,000 ang Stete
Farmn achvanced e amount and then apted aut of the Lrial preceedings. ARt trigl, a jury
returned @ verdct for 50,000, The Asbama Court of Civil Appeals, desoribing the cse

s n "irsurence subrogathon case,” Stals Faem weas required to pay ore hundred percent

!



of Erea plainteffs: attormey fee In onder to recaver the $50,000 It had advanood,

Firsy, & wirker campersation carmar hes no ight or sulsmgalion against uninsured
metarst benefits. A long ne of ases has held that the employer’s Satubory Aght of
subrpaatian apalies only to torfeasors and nat contractual urinsured Mokt Coverags
benafits, H & H'Wood v, Monticelia ns. {g., 658 5020 30 {Alp.Cre app. 1995]; State Farm
v Cahoan, 252 So.2d 19 (Ma 1571) Hiver Gas Corp v, Siton, 701 So.2d 35
[Ala.Chvbop. 1597

B.  Medicaid - The Ahlbomn Deciskon

Ir Ahlborm v, Arkarsas Dapt, of Health & Human Secdces, 136 5.0L 1752 (2006),
the Urdted States Sugrema Court hatd that an Arkancas statuto sutomatically imposing a
Mechicand lien an the enlind amact af b borl settament proteads was not auificeized by
federal Medicaid law, The Ahlbem court fusther hels tat the anti-ien prosision af federal
Fedcaid lzw pre-empied and othenwisa precluded the Arkensss stEUes entumbranoe or
attachment of proceeds relpted to dambces obher thaon madical oodte.  In Alibern, 8
plaintiff in 8 tok action sustadned 3 severe mjuny, Including braln damaga as the result of
@ car accident, The Ahibarn Mainkill became efgible for Medicaid and Medicaid paid
mechcal prowiders $215 643,30 on her behalf. The case against the tortfeasor later settied
for S550,000.00, which was not aflocates bebwaen catenories of damages. The Aransas
Mesdicakl Agercy sought i assest a lier sgainst e settiameant arocesds for the Full st
it haa paid,

Ahibam Fied a deciaratony judoment action in federal court seeking a declaration
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thiart e Stabe's Medicmd lien vialated fecsral law reofer s ks satslfaction would raguire
deptetion of compensation for far othar Injuries othar than past medics! mpanses, The
parties stipulated that the seitiement srounted bo appraximately 1/6 of the reasonabls
value ‘of Ahibarm's darm and thas ADHS wold be artitad oo ony the podian of he
sattlement (§215, 645,30 % 16 = §35,581 47) that constituted reimbarsement for medical
payments made. The Supreme Court held that “non medicol cosbs, such as pein and
suMedng, was mol medical costand therefore ndt subject to @ subrogation Ben.*
Accordngly, the ADHS would be enttled to 33558147, the porfion of the settlement thal
constituted reimbirsemant for medice payments.

The shiborn case has =gnificart mpicatians far any fdunee sefiement Involving &
Medicaid lan. It is mandabed that Medcald ba put-an nobce of amy daim ang that
eqisttabie princpies Wil sply o the hen. - See, Smith v. Asbama Medlcaid Agarcy, 461
Go,2d B1} (A, O App, 1504 the court hald that fedensl statute does ol requine or even
suipgest 100% recovery and whether “agufabl pincples be spplled to detsrming
Medicand's right of recovery and such waild depend on the facts of the each cass”). 1t has
pean Further suggested that you should move to add Medicaid a5 an indispersible party
and cordinue i stherwise rotify Medicaid that you will be asking the court ta parform an
Anlbom cakcusation, O tha juckin has been made fully saane that Medcpid @ on notes,
wol sheuld @sk fha Jufipa b sat the reasonabla value of the daim and determine tha
percentage the Medeald llen repressnts oward e toted valus,  Once this has been
detarmined, Mecicad must acoept only tha partion of the setfemeant that represents the
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propartional vaiue of the ¥en towands the ol seitiement

Thia ghibam declslon B oty bnding an a State Medicaid Agency. Hawewer, Thire
i smilar anoupge i the federal Medicane lien statuie and e Ahibam decision should be
equaly anpicable to @ Medicars lian

in Alabama, all health care providers reguire & Medicaid waker before ey neleane
ary indfrernation,  Thas, Medicald should be aeara of the dalm, The Alabama Madicaid

Agency will routingly aBew 3 15% reduction in lls Ban.



